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15.1 Australian Competition and Consumer Commission Authorisations 

 
This is a new proposal, concept or issue. 

Report Author: Steve Mathewson, Director Finance and Commercial 

Contact Number: 8384 0507 

Attachments: 1. Email from Michael Kelledy, KelledyJones Lawyers (2 pages) 

 

 

1. Purpose 

To update the Council on the actions of Council Solutions and its Constituent 
Councils in managing an operational risk, related to compliance with the 
Competition and Consumer Act 2010. 

 

2. Recommendations 

1. That: 

a. under the provisions of Section 90(2) of the Local Government Act 
1999 an order be made that the public be excluded from attendance at 

the meeting in order to consider this item in confidence. 

b. the Council is satisfied that it is necessary that the public be excluded 
to enable the Council to consider the report at the meeting on the 

following grounds: 

Section 90(3)(d) commercial information of a confidential nature (not 

being a trade secret) the disclosure of which -  

(i) could reasonably be expected to prejudice the commercial position 

of the person who supplied the information, or to confer a 

commercial advantage on a third party; and 

(ii)  would, on balance, be contrary to the public interest; and 

Section 90(3)(h) legal advice. 

c. accordingly, on this basis the principle that meetings of the Council 

should be conducted in a place open to the public has been outweighed 

by the need to keep the information and/or discussion confidential. 

2. That Council: 

a. note that the City of Onkaparinga in conjunction with Council Solutions 
and the Constituent Councils intend to apply for an Australian 

Competition and Consumer Commission Authorisation to cover joint 
procurement activities. 

b. note that some interim arrangements may be required to be put in 

place for the purpose of continuing any existing contracts to ensure 
the smooth continuity of services and that these may be either 

negotiated in conjunction with Council Solutions and/or by Council 
directly with suppliers depending the outcome of discussions with the 

Australian Competition and Consumer Commission. 

3. That the Chief Executive Officer be authorised to sign any interim 
arrangements that may be required for the purpose of continuing any 

existing contracts and that these may be either negotiated in conjunction 
with Council Solutions and/or by Council directly. 
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4. That the matter of Australian Competition and Consumer Commission 

Authorisations having been considered by the Council in confidence under 
sections 90(2), 90(3)(d) and 90(3)(h) of the Local Government Act 1999 

that an order be made under the provisions of sections 91(7)and (9) of the 
Local Government Act 1999 that the Australian Competition and Consumer 

Commission Authorisations and the minutes and the report of the Council 
relating to discussion of the subject matter be kept confidential until the 

matter is resolved in regards to Australian Competition and Consumer 

Commission Authorisation to each council’s satisfaction. Attachment 1 to the 
agenda report is to remain in confidence until there is no legal or commercial 

need for confidentiality,  subject to the annual review by the Chief Executive 
Officer. 

5. That, pursuant to section 91(9)(a) of the Local Government Act 1999, 

Council delegates the duty to conduct an annual review of the confidentiality 
order to the Chief Executive Officer, or their sub-delegate. 

6. That, pursuant to section 91(9)(c) of the Local Government Act 1999, 
Council delegates the power to revoke the confidentiality order to the Chief 

Executive Officer, or their sub-delegate. 

 

3. Background 

Council Solutions is a Regional Subsidiary established pursuant to Section 43 of the 
Local Government Act 1999. Its Constituent Councils are the Cities of Adelaide, 
Charles Sturt, Marion, Onkaparinga, Salisbury, and Tea Tree Gully, serving a 
collective community of just over 600,000 people.  

Commencing operations in 2012, Council Solutions provides a collaborative, 
strategic approach to the procurement of goods and services on behalf of its 
Constituent Councils, including negotiating and managing contracts. In addition, 
Council Solutions operates projects to investigate the provision of other 
collaborative activities / functions across Constituent Councils with the Subsidiary 
having the potential to investigate, coordinate and potentially deliver those 
functions. 

This collaborative approach to procurement not only provides significant  
purchasing  power  to attain the best value for the community, but it also reduces 
administrative costs, the number of tender  processes  and  replicated  contract  
management  activities  for  each  of  the Constituent Councils.   

Council Solutions manages a range of contracts and in 2013/14 financial year the 
twenty contracts under management attracted $58 million expenditure across the 
six Councils. 

As part of a review of a tender process, Council Solutions received legal advice in 
relation to the prohibitions in Part IV of the Competition and Consumer Act 2010 
(CCA) and how they may apply to Local Government, Council Solutions and 
Councils in their own right when undertaking collaborative procurement.  

The advice indicated that two or more Councils with or without facilitation by 
Council Solutions that aggregate demand, negotiate a common price that is fixed 
for a period of time within a defined review mechanism and award contracts on an 
exclusive basis may bring rise to possible contraventions of the CCA. This is 
irrespective of whether the outcome described above was the result of an open 
tender process. 
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Generally, the common law position is that no statute binds the Crown (which 
includes State and Local Government) unless the Crown is expressly named or 
there is a necessary implication that the Crown is to be bound.  This common law 
position is modified by sections 2B and 2BA of the CCA, which expressly provide 
that Part IV of the CCA applies to statutory authorities of a State and “local 
government bodies” to the extent that they “carry on a business” (where a “local 
government body” includes a body established under a law of a State for the 
purposes of local government). 

The CCA however does allow businesses to obtain protection from legal action in 
certain circumstances for conduct that might otherwise raise concerns under the 
competition provisions of the Act. This is delivered through the Australian 
Competition and Consumer Commission (ACCC) Authorisation provision which 
recognises that, in certain circumstances, conduct or arrangements that may 
restrict competition can nonetheless be in the public interest (i.e. the public benefit 
outweighs the public detriment), including from any lessening of competition. 

The process of Authorisation requires a formal application to be submitted. The 
ACCC considers the application and makes a draft determination which is then 
subject to a public consultation process, focused on relevant market stakeholders. 
The ACCC’s final decision is made following the public consultation process and the 
ACCC is required to issue the final determination within six months of receiving a 
valid application.  

The ACCC has for many years received and approved Authorisation applications 
from Councils across Australia where groups of Councils jointly procure for Waste 
Management Services and hence this can be considered as evidence of the ACCC 
considering that the CCA applies to Local Government.  

The advice Council Solutions has received considers that there is a good argument 
that it and the Councils would be protected by the Crown immunity in at least some 
circumstances. However the law is complex and there is limited case law specific to 
rely on hence we cannot be assured that it applies to all joint procurement 
activities. 

Therefore it has been recommended that an ACCC Authorisation is sought for 
Council Solutions activities going forward.  Council Solutions has advised that it 
sees the application for authorisation as appropriate due diligence and that they are 
confident that the ACCC will be favourable to the application as the principle upon 
which we procure is based upon public benefit. Representatives from a number of 
the constituent Councils (including the City of Onkaparinga) together with the 
Executive Officer of Council Solutions are working on the Authorisation and have 
arranged to have a preliminary meeting with the ACCC as part of this process.  

Without Authorisation, the Council Solutions’ procurement activities that it facilitates 
may need to be structured in a manner that may reduce the commercial benefits 
sought and legal advice may be required on a tender-by-tender basis both to 
confirm that the tender was structured in a compliant way and that it was unlikely 
to lessen competition in the affected market/s.  This is likely to lessen the overall 
benefits of the procurement processes. 

Consideration also needs to be given to the manner in which the activities of the 
previous G6 procurement arrangement were undertaken and could also relate to 
other collaborative procurement undertaken through a ‘lead Council model’, for 
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example Waste Collections as is the case with the current waste contract between 
Tea Tree Gully Council, the City of Charles Sturt and the supplier. 

Following a workshop held between Council Solutions, representatives of all 
Constituent Councils and Melbourne based legal firm Corrs Chambers & Westgarth 
(Corrs), the Council Solutions board resolved on 26 March 2015 that: 

1. Council Solutions to prepare separate ACCC Authorisations for Bituminous 
Roadworks and Temporary Labour Hire.  

2. The Council Solutions Directorate comprising members of City of Salisbury, 
Adelaide City Council and City of Charles Sturt to work with Council Solutions 
establish the process for the ACCC Authorisation with a focus on minimising 
costs.  

3. The Council Solutions Directorate to be consulted on existing arrangements and 
advice to come back to the Board on continuation or termination.  

4. A standard report be drafted by the City of Tea Tree Gully for presentation to 
Constituent Councils and Council Solutions Audit Committees. 

To establish a way forward in a timely manner, the Board resolved through an out 
of session process on 10 April 2015 to: 

1. Endorse the inclusion of the following categories in an ACCC Authorisation, 
subject to the guidance received in a pre-authorisation meeting with the ACCC 
(refer Recommendation 2): 

a. Cleaning Services 
b. Legal Services 
c. Concrete and Quarry Materials and associated Works 
d. Pest Control Services 
e. Banking and Financial Services 
f. Fencing 
g. Irrigation Supplies and Works 
h. Paver Supplies and Works 
i. Arboricultural and Horticultural Works and Advice 
j. Printing 
k. ICT & Telecoms. 

 
2. Authorise the Council Solutions Directorate Representatives together with the 

CEO Council Solutions to conduct a pre-authorisation meeting with the ACCC to 
seek guidance on the most appropriate approach to Authorisation(s) for 
Roadworks, Temporary Labour Hire and additional categories (as per 
Recommendation 1) with due regard given to the urgency for Roadworks 
arrangements for the 2015/16 financial year. 

3. Authorise the Council Solutions Directorate Representatives to work with 
Council Solutions to proceed with ACCC Authorisation(s) in accordance with the 
guidance provided by the ACCC subject to receiving written approval of the 
final application(s) from each participating Council prior to submission to the 
ACCC. 

4. Notes that the Constituent Councils may choose to submit ACCC 
Authorisation(s) in their own right. 
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5. Authorise the Directorate Representatives and Council Solutions to discuss with 
the District Council of Mount Barker the following with respect to the 
Bituminous Roadworks and Crack Sealing arrangements: 

a. Competition matters and the ACCC Authorisation process; and 

b. Pathway forward 

6. Authorise the Council Solutions Directorate Representatives and Council 
Solutions to discuss with the City of Burnside the following with respect to the 
Crack Sealing arrangements: 

a. Competition matters and the ACCC Authorisation process; and 
b. Pathway forward. 

 
7. Authorise the CEO Council Solutions to: 

a. Approach the Cities of Unley, Mitcham, Burnside, the District Council of 
Mount Barker, the Town of Gawler and the Barossa Council to discuss 
competition matters and pathway forward and determine their interest in 
future arrangements for specific categories listed within Resolution 1 a – j. 

b. Include those Councils that express interest in specific categories in an 
Authorisation(s) subject to the guidance received in the meeting with the 
ACCC (refer Recommendation 2) 

8. Notes that the Constituent Councils’ individual contract arrangements for 
Temporary Labour Hire and Roadworks that will be in place prior to the 
establishment of new long-term contracts will incorporate an obligation for the 
supplier to pay a contract management fee to a third party as nominated by 
the principal. 

Interim Arrangements 

Whist the process of seeking ACCC Authorisation is being undertaken some interim 
arrangements may need to be put in place for the purpose of continuing some of 
the existing contracts and that these may be either negotiated in conjunction with 
Council Solutions and/or Council directly. These arrangements will be short term in 
nature on the assumption that the collaborative procurement can recommence on 
receipt of ACCC Authorisation. 

Under our existing Procurement Policy and Delegations the CEO, and delegates, we 
are able to sign these contracts. It is recommended that this continues for the 
interim arrangements whether they are negotiated in conjunction with Council 
Solutions and/or by Council directly. 

 

4. Financial Implications 

All costs to date have been covered by Council Solutions retained earnings. 

 

5. Risk and Opportunity Management 

Risk 

Identify Mitigation 

Without Authorisation, Extensive legal advice has informed the Council 
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the Council Solutions’ 
procurement activities 
that it facilitates may 
need to be structured 
in a manner that may 
reduce the commercial 
benefits 

 

Solutions’ Board resolutions including specific advice 
from Melbourne based legal firm Corrs Chambers & 
Westgarth (Corrs) who were identified as a firm with 
extensive experience in the drafting of commercially 
focused ACCC Authorisations for local government.  
They may assist with the Authorisation preparation 
and lodgement. 

In addition, advice has been received by Council 
Solutions from Kelledy Jones Lawyers in relation ICAC 
as it relates to this issue. Their advice is included in 
Appendix A of this report.  

Loss of economies of 
scale 

It is intended that we would seek to negotiate the 
same terms and conditions as previously available 
under the Council Solutions collaborative contract for 
the interim period, however it can be expected that 
general cost escalations will be sought by the 
contractor. 

In order to manage any potential budget impacts, we 
will seek the inclusion of flexible contractual terms that 
allow for the adjustment of scope to manage impacts 
on budgets due to escalation through scope 
refinement – eg schedule of rates for services. 

Impact on return to 
Council Solutions and 
influence on 
continuation of that 
service 

Any interim arrangements struck between contractors 
and the City of Onkaparinga are to include the 
following clause: 

 

Council may make a contribution to a third 
party of its choosing contingent on information 
arising from this contract. 

 

Affording us the opportunity to consider whether or 
not we continue to make management fee payments 
to Council Solutions through the interim arrangement 
period whilst ACCC investigations are carried out. 

Lack of financial 
delegation 

 

In line with our procurement procedures, given the 
scale of these contracts they would otherwise require 
an open tender process to be carried out. The City of 
Onkaparinga’s procurement procedures provide 
mechanisms for exemptions to be sought and 
considered by an officer with the sufficient financial 
delegation in order to facilitate direct negotiations with 
existing contractors. 

The Chief Executive Officers financial delegation is 
unlimited but within the allocated budget, which is 
considered sufficient in order to 

a) consider and approve an exemption from our 
procurement procedures 

execute contracts arising from direct negotiations with 
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contractors for the associated interim arrangement. 

Resource requirements 
– capacity and 
capability 

In order to ensure that major contracts continue, 
works will be reprioritised to take on the direct 
negotiation of contracts utilising Council resources. 

This may potentially delay other minor initiatives, but 
it is not anticipated that this will be a major issue as  

 principle terms and conditions are already in 
place through the current Council Solutions 
contracts which are anticipated to be ‘rolled-
over’ 

 scope of services have already been defined in 
anticipation of an approach to market through 
Council Solutions. 

 

Council resources will be required to finalise schedules 
of rates and review any variation of terms and 
conditions that may be requested. The relevant skills 
exist internally to facilitate these discussions; however 
some referral to external parties may be required to 
ensure costed submissions are adequately 
benchmarked. 

Failure to negotiate 
and finalise interim 
arrangements 

This risk is not expected to eventuate given: 

 The scale and therefore opportunity presented 
through the performance of the contract 

 Industry knowledge that council will continue 
to perform these types of works in years to 
come given our responsibilities therefore 
creating future opportunities 

 known slow market in some areas 
 contractors have established systems and 

processes to respond to our particular 
requirements through their previous 
performance of works, minimising their cost to 
continue to provide the service. 

 in some instances we have longstanding 
commercial relationships with service providers 

Newly identified issue 
for South Australian 
Local Government 

Review delegations and ensure that necessary 
authorities are in place to members of the directorate 
to represent their constituent councils. 

Accept and respond to inquiry agency investigation 
and audit should it become apparent. 

Public image / 
perception 

Constituent councils should prepare pre-emptive joint 
communications in anticipation of potentially poor 
media response and present a united response with 
due regard to the intent of Coucil Solutionsl and that 
we are currently acting to to ensure compliance. 
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7. Additional information 

While there is some chance that the activities of Council Solutions or Council’s 
cooperating to ensure best value for their communities can be seen to be anti-
competitive, it is understood that both the protections afforded by the Act are valid, 
that being; that as Council’s they are not ‘carrying on a business’ and as such 
should be afforded the Crown protection / immunity and secondly if this is not the 
case there is strong evidence to suggest that on balance the public benefit of this 
practice outweighs the public detriment. However, as part of good governance and 
in conducting due diligence of this identified risk that Council Solutions together 
with  Constituent Councils pursue a resolution with the ACCC in the form of an 
Authorisation for exemption. 
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Attachment 1  
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