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10.1 Confidential Leases of the Almond Train and Carriage Café McLaren Vale 

This report provides information requested by Council on the leases and legal issues 
regarding the Almond Train and Carriage Café McLaren Vale. 

This is an update on a previously reported project, concept or issue. 

General Manager: Bruce Williams, General Manager Projects and Services 

Report Author: Corna Kotze, Asset Planner Acquisitions and Disposals 
 (corkot@onkaparinga.sa.gov.au) 

Contact Number: 8384 0016 

Attachments: 1. Legal Advice of John White (3 pages) 

 
 

1 Executive summary 

1.1 Topic 

This report provides information requested by Council on the leases and legal 
issues regarding the Almond Train and Carriage Café McLaren Vale. 

1.2 Context 

At its meeting of 7 July 2009 Council resolved: 

‘That Council receives a report by the Council meeting of 21 July 2009 on the 
current leasing arrangements for the Carriage Cafe and Almond Train including: 

 The names on the current lease agreements 

 The terms and conditions of the lease agreement in particular to sub leasing 

 The legal action that the lessees have undertaken and Councils involvement 
to date, in particular any Council exposure.’ 

1.3 Suggested outcome 

It is suggested that Council consider this item in confidence. Section 90(3)(i) of the 
Local Government Act 1999 is suggested as the most appropriate to use for this 
purpose.  

This item is presented as a confidential item because it contains information 
pertaining to commercial agreements and a court hearing. 

The possible implication of not considering this item in confidence is the release of 
confidential information that will be detrimental to council’s position in the 
continuance of the court hearing. 
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2 Recommendation(s) 

1.  That 

(a) under the provisions of Section 90(2) of the Local Government Act 
1999 an order be made that the public be excluded from 
attendance at the meeting in order to consider in confidence this 
item. 

(b) Council is satisfied that it is necessary that the public be excluded 
to enable the Council to consider the matter at the meeting on the 
following grounds: 

(i) information relating to actual litigation, or litigation that the 
council or council committee believes on reasonable 
grounds will take place, involving the council or an employee 
of the council. 

(c) That accordingly, on this basis the principle that meetings of the 
Council should be conducted in a place open to the public has 
been outweighed by the need to keep the information or 
discussion confidential. 

2. That Council receive this report. 

3. That an order be made under the provisions of Section 91(7) and (9) of the 
Local Government Act 1999 that the abovementioned document (or part of 

such document) including the minutes and the report of the Council 
relating to discussion of the subject matter of that document, having been 

dealt with on a confidential basis under Section 90 of the Act, should be 
kept confidential on the grounds of information contained in 90(3)(i) until 

the court hearing is finalised. 

Key Factors 

3 Discussion 

3.1 Legal action 

During the lease negotiations, which occurred late in 2008, disputes occurred 
between the business owners of the two carriages. The water service infrastructure 
from the lease boundary to the carriages had previously fallen into disrepair and 
was replaced at that time by the Carriage Café operator. The water connection was 
consequently in the name of the Carriage Café and they paid costs associated with 
the supply and use of water. The same water connection provided the sole supply 
of water to the Almond Train. The Carriage Café had an arrangement to invoice the 
Almond Train with a proportioned (50/50) amount for water usage on an ongoing 
basis. Ground Leases traditionally require that infrastructure on the lease area is 
the responsibility of the lessee, the water supply to this site is a part of this 
infrastructure.  The issue has now arisen due to the unique circumstance that two 
lessees share the site infrastructure. 

The Carriage Café proprietors subsequently alleged that they had provided the 
Almond Train with an invoice for water usage which they failed to pay. The water 
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supply to the Almond Train was reported to have been severed and blocked 
sometime late in November 2008, rendering the Almond Train with no water 
supply. 

The disconnection of water supply to the Almond Train resulted in court action 
being instigated by the Almond Train proprietors seeking restoration of the mains 
water supply to the Almond Train and the payment of costs by The Carriage Café 
and the City of Onkaparinga. Council was joined as a second defendant to the 
action, with the Carriage Café named as the first defendant. 

Consequently an injunction was granted at the ex-party hearing on 24 December 
2008. The court ordered: 

The first defendant be restrained and an injunction hereby granted restraining the 
first defendant from taking any or further steps to prevent or restrict the supply of 
water to the Piece marked ‘Almond Train’ in GP No 76 of 1997 being portion of the 
land in Certificates of Title Volume 5752 Folio 432 and Volume 5658 Folio 156. 

This application and accompanying affidavit and this order be served upon the first 
and second defendants personally on or before 31 of December 2008. 

The parties be at liberty to apply on short notice. 

The question of costs be reserved. 

Council and the first Defendant were served with the application and supporting 
affidavit in accordance with the court order on 30 December 2008. 

3.1.1 Council intervention 
Council administration has offered various solutions to the matters in dispute in an 
effort to resolve the issue prior to the hearing date. In early December 2008 we 
gave permission to the proprietors of the Almond Train to make an application to 
SA Water for their own separate water connection or installation of a sub-meter to 
provide an expedient and inexpensive solution to the water supply issue. 

When it became clear that this solution was not preferred by the Almond Train 
proprietors we assumed control of the water connection. This was achieved 
following contact with SA Water and transferring the account to council’s name. We 
instructed the Almond Train proprietors on 23 December 2008 to facilitate the 
reconnection of the plumbing to the Almond Train. 

3.1.2 Mediation process 
Throughout the process we have actively pursued the avenue of mediation to avoid 
legal proceedings. This has included discussion with the Almond Train’s counsel 
regarding the possibility of staying the District Court proceedings and suggesting 
that the parties attend mediation to be run by the Office of Consumer and Business 
Affairs. 

Council, through legal avenues urged the applicant to discontinue the court 
proceedings and we again requested resolution of any disputes by way of 
mediation. 
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A letter from our solicitors, ‘Wallmans Lawyers’, to the Almond Train’s solicitors, ‘am 
Legal’ dated 8 May 2009 stated: ‘Our client does remain amenable for these 
proceedings to be stayed and for the parties to attend a mediation to resolve their 
dispute. Our client believes that the only commercial way to reach a resolution of 
this matter is for the District Court proceedings to be referred to mediation. We 
therefore request that your client seriously reconsider its position in respect of 
mediation.’ In our submissions to the District Court we specifically addressed the 
matter of mediation. 

The Almond Train lessees advised that they would only attend such mediation if 
council pay their legal fees ($20,757.60 prior to the summary judgement hearing). 
This proposal was not accepted as we had received legal advice that council has a 
strong legal defence against the action. 

3.1.3 Summary judgment: 
Council’s application for a summary judgement for council’s release from the 
proceedings was heard by the court on 28 May 2009 and council’s case was 
represented by Barrister John White. A summary of the hearing and further advice 
by John White is attached (Attachment 1). 

The parties were given an opportunity to discuss settlement and it was agreed: 

‘1. To stay the action including the application to dismiss 

2. To mediate or conduct settlement discussions 

3. To invite the first defendant to participate (proprietors of the Carriage Café - 
Hamence) 

4. The matter to be brought back for further directions in say eight weeks’ 

Costs were reserved to be determined by the court at a later date. 

3.1.4 Court proceedings 
In relation to the current court proceedings between the Almond Train and the 
Carriage Café the matter has been deferred by the court in order to give council 
sufficient time to mediate between the Almond Train and Carriage Café proprietors 
and to put a rescission motion before Council to ensure the current business 
owners are reflected on the leases. 

4 Council exposure 

Council could potentially be ordered to pay the applicants legal costs associated 
with the legal action, this amount is currently $20,757.60. However, it is clear from 
the advice of John White (attachment 1) that this is unlikely to occur. 

Council’s legal costs are currently $19,029.41.  Both council and the applicant’s 
legal costs may increase pending the outcome of proposed mediation and any 
further legal proceedings. All parties are now willing to negotiate and therefore we 
believe there is a real prospect of resolving the outstanding matters. 

RELE
ASED



City of Onkaparinga 
Agenda for the Council meeting to be held on 21 July 2009 

 

 

10.1 Confidential Leases of the Almond Train and Carriage Café McLaren Vale 
  5 Date printed:  18 July 2016 

CONFIDENTIAL 

5 Next steps 

 Rescission motion to be heard and determined by Council to ensure the 
current business owners are reflected on the leases. 

 Separate meetings to be facilitated with the Almond Train and Carriage Café 
proprietors during July in an attempt to resolve disputes regarding shared 
lease areas and agreement regarding products to be traded by both parties. 

 Lease negotiations to be finalised between the two proprietors and council for 
a new 5 year term. 

 Continuance of the summary hearing at a date to be negotiated and agreed 
upon by all parties and the court (deferred from 20 July 2009) to hear the 
parties argument for allocation of costs. 
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