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15. Confidential Items 

Confidential Clause 

If Council so determines items 15.1 may be considered in confidence under 
section 90(2) of the Local Government Act 1999 on grounds contained in 
the Recommendations below. 

 

 

 

 

 

 

 

 

 

 

 

 

Mark Dowd 
Chief Executive Officer 
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15.1 Notice of Motion – Cr Wenham 

Item 15.1 Legal Proceedings Council decision 1st April 2014 

This Notice of Motion relates to information used and discussed in 
confidence as part of item 15.1 Legal Proceedings decision made by Council 
at the 1st April 2014 Council meeting. 

At the 1st  April 2014 Council meeting, Council determined that item 15.1 
Legal Proceedings be considered under the provisions of Section 90(2) of 
the Local Government Act 1999 an order be made that the public be 
excluded from attendance at the meeting in order to consider in confidence 
this item. Council was satisfied that, pursuant to Section 90(3)(i) of the 
Local Government Act 1999, the information to be received, discussed and 
considered in relation to this agenda item is information relating to litigation 
that the Council believes on reasonable grounds will take place involving the 
Council or an employee of Council in that legal advice regarding the options 
of legal proceedings will be discussed, and this information ought not be 
made available to the public as it could detrimentally affect the Council's 
position if such legal proceedings are commenced. 

Motion 

1.  That: 

a)   under the provisions of Section 90(2) of the Local 
Government Act 1999 an order be made that the public be 
excluded from attendance at the meeting in order to 
consider in confidence this item. 

b)  Council is satisfied that, pursuant to Section 90(3)(g) of 
the Local Government Act 1999, the information to be 
received, discussed and considered in relation to this 
agenda item is information concerning matters that must 
be considered in confidence in order to ensure that the 
Council does not breach any law, order or direction of a 
court or tribunal constituted by law, breach any duty of 
confidence, or any other legal obligation or duty. 

c)  Council is satisfied that the principle that the meeting be 
conducted in a place open to the public has been 
outweighed by the need to keep the information and/or 
discussion confidential. 

 

Background 

At the 1st April 2014 Council meeting, Council determined in confidence  

       “2. Council proceeds with the appeal in the District Court and negotiates 
with the applicant regarding an alternate document which deals with 
matters in the public interest. 

3. Notwithstanding the outcome of the findings of the District Court, 
that Council prepares a        report for public release which addresses 
the public interest concerns. 

                 4. That this report be brought before Council for approval. 
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                5. In the event that the appeal was unsuccessful council prepares an 
addendum to the Governance Report.” 

Council staff in mid April 2014 unsuccessfully negotiated with Mr Houlahan an 
alternate document. 

Five months have now passed since the decision of Council to precede the 
appeal in the District Court.  The matter is now listed for hearing on the 26th 
September 2014, 10 days after this Council meeting. 

Council resolved at the 1st April 2014 meeting that “Council prepares a report 
for public release which addresses the public interest concerns and this report 
be brought before Council for approval’ 

One can’t help but wonder why it has taken so long for this report to be 
presented to Council for approval particularly given court proceedings and 
outcomes are so close to conclusion requiring such reports to be ready to go 
in the public domain. 

During consideration and discussion of the item, advice was provided to 
Elected Members that stated If council was to proceed with such an appeal in 
the District Court such appeal would not be at a cost to Mr Houlahan and 
Council would be required to pay Mr Houlahan legal expenses. 

Discussions with some Elected Members suggest that some Elected Members 
may have been influenced in their decision to proceed by this advice. 

I have recently been advised that Council is now seeking recovery of some of 
Councils legal costs from Mr Houlahan. Refer to attachment 1  

  

MOVED Cr Wenham. 

2. That a report be presented to the next meeting of Council that 

includes: 

a)   The report that Council has sought for public release which 

addresses the public interest concerns. 

b)   An explanation as to why this report has not already been 

provided for the Councils endorsement 

c)   Clarification on who instructed Councils lawyers to pursue 

recovery of Council legal costs from Mr Houlahan relating to the 

appeal proceedings 

d)   An explanation that describes how the Council staff have the 

authority to change the scope of legal proceedings e.g recovery 
of costs without providing the information before Council  

e)   An explanation that details why the recovery of legal costs 

have  not been provided to Council as an update 

f)    Costs to date for Mr Houlahan and Councils court costs and 

anticipated further costs 

 

3. That Item 15.1 Notice of Motion having been considered in 
confidence under Section 90(2) and 90(3)(g) of the Local 
Government Act 1999 an order be made under the provisions 
of Section 91(7)and (9) of the Local Government Act 1999 that 
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Item 15.1 Notice of Motion, the report and all minutes of 
Council,  relating to discussion of the subject matter be kept 
confidential until conclusion of any District Court appeal 
proceedings. 

4. That, pursuant to section 91(9)(a) of the Local Government Act 
1999, Council delegates the duty to conduct an annual review 
of the confidentiality order to the Chief Executive Officer, or 
their sub-delegate. 

5. That, pursuant to section 91(9)(c) of the Local Government Act 
1999, Council delegates the power to revoke the confidentiality 
order to the Chief Executive Officer, or their sub-delegate. 

 


