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14.1 Pepper Tree Café Compliance 

report 

 
 

Date 

16 June 2020 

 

Meeting 

Council 

 

Approving Officer 

Renee Mitchell, Director Corporate and 

City Services (Acting) 

Report Contact 

Matthew Lawrence, Manager Development 

Services (acting) 
 

 

 

1. Purpose 

To provide Council with an overview of the Pepper Tree Café’s compliance history, actions 
undertaken to mitigate noise complaints and acknowledge that the process to reduce the 
Pepper Tree Café’s noise impacts on surrounding properties has taken significant time 
and resources. 

 

2. Executive summary 

The Pepper Tree Café, located just outside the township boundary of Aldinga, began 
operating in late 2015 prior to appropriate development approvals being granted. 
Complaints have been received since that time about the operation of the venue and its 
compliance with conditions of approval. 

The venue has received awards for tourism and service to the arts. 

Since mid 2019, following development approvals applying conditions to mitigate noise 
from the venue and compliance actions including acoustic monitoring, complaints have 
reduced considerably. 

A chronology of various council actions is provided as attachment 1 to this report. 

 

3. Recommendations 

1. Pepper Tree Café Compliance report – Exclusion of the public 

That: 

a. Under the provisions of Section 90(2) of the Local Government Act 1999 
an order be made that the public, with the exception of staff on duty, be 
excluded from attendance at the meeting in order to consider this item in 
confidence. 

b. The Council is satisfied that it is necessary that the public, with the 
exception of staff on duty, be excluded to enable the Council to consider 
the report at the meeting on the following grounds: 
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• Section 90(3)(a) information the disclosure of which would involve 
the unreasonable disclosure of information concerning the personal 
affairs of any person (living or dead). 

c. Accordingly, on this basis, the principle that meetings of the Council 
should be conducted in a place open to the public has been outweighed 
by the need to keep the information or discussion confidential. 

 

2. That Council note Pepper Tree Café Compliance report. 

 

3. Pepper Tree Café Compliance report – Period of confidentiality and 
delegations 

a. That in the matter of Pepper Tree Café Compliance report, having been 
considered by the Council in confidence under sections 90(2) and 90(3)(a) 
of the Local Government Act 1999, the Council orders that the Pepper Tree 
Café Compliance Report and following documents be released. 

• Attachment 1 – Timeline of compliance  

• Attachment 2 – Food business form  

• Attachment 3 – Development application 145/499/2016  

• Attachment 4 – Development 145/499/2016 Decision Notification form  

• Attachment 5 – Section 84 letter and Enforcement Notice  

• Attachment 6 – Development application 145/2214/2016 Decision 
Notification form  

• Attachment 7 – Development application 145/2376/2016 Decision 
Notification form  

b. That in the matter of Pepper Tree Café Compliance report, having been 
considered by the Council in confidence under sections 90(2) and 90(3)(a) 
of the Local Government Act 1999, an order be made under the provisions 
of sections 91(7) and (9) of the Local Government Act 1999 that the 
following documents be kept confidential 

• Attachment 8 – Section 270 internal review – CAP agenda  

• Attachment 9 – Sonus Noise Assessment Pepper Tree Café  

• Attachment 10 – Section 270 internal review – Approvals  

• Attachment 11 – OmbudsmanSA correspondence  

• Attachment 12 – Civil claim 

• Attachment 13 – First complaint from the resident  

• Attachment 14 – Sample of complaints  

 on the grounds that the documents relates to information the disclosure of 
which would involve the unreasonable disclosure of information concerning 
the personal affairs of any person (living or dead).  

c. Pursuant to section 91(7) of the Local Government Act 1999, the Council 
orders that the following documents. 
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c. That, pursuant to section 91(9)(a) of the Local Government Act 1999, 
Council delegates the duty to conduct an annual review of the 
confidentiality order to the Chief Executive Officer, or their sub-delegate. 

d. That, pursuant to section 91(9)(c) of the Local Government Act 1999, 
Council delegates the power to revoke the confidentiality order to the 
Chief Executive Officer, or their sub-delegate. 

 

4. Background 

On 17 March 2020 Council resolved: 

That a narrative style report comes back to Council giving the various perspectives 
around this issue, including but not limited to 

• Compliance history 

• Conflicts of interest that may arise from any parties being involved directly or 
indirectly in Council decision making while at the same time patronising the café. 

• History of noise mitigation work 

• The current situation, and scope for ongoing permanent monitoring with retrievable 
data. 

Location of Pepper Tree Café, 445 Old Coach Road, Aldinga 
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Development and compliance history 

DA 145/2064/2015 

In July 2015 the owners of 445 Old Coach Road, Aldinga lodged a development 
application for an addition to a pergola/shed.  Development approval was granted and 
included conditions stating: 

3. The building approved herein shall only be used for domestic purposes ancillary to the 

associated dwelling on the subject land, and any alternative land use will require the approval 

of Council. 

 

4. That effective measures be implemented during the construction of the development and on-

going use of the land in accordance with this consent to: 

… 
• ensure that no sound is emitted from any device, plant or equipment or from any source or 

activity to become an unreasonable nuisance, in the opinion of council, to the occupiers of 

adjacent land. 
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In November 2015 the owner’s notified council that they would be starting a café (Pepper 
Tree Café), serving platters and providing an ‘acoustic music venue for local artists’.   

This notification was in relation to the Food Act 2001 and was not an application for 
development approval (attachment 2).  

Council received an enquiry in November 2015 about the operations of the Pepper Tree 
Café; investigations in November and December 2015 revealed that the venue had been 
operating for some months as a restaurant/café and entertainment venue.   

Council was asked by Consumer & Business Services to provide comment on a liquor 
licence application for the venue in December 2015. The applicant was advised: 

• the application for a permanent liquor licence would not be supported, being 
inconsistent with the approved use of the premises (as a shed)  

• a temporary liquor licence for the Tour Down Under 2016 (five days) was supported 
• a development application would be required seeking retrospective approval for a 

change in use to a café/restaurant, together with details of any other use. 
 

DA 145/499/2016 

The owners subsequently lodged a development application seeking retrospective 
approval for the venue. The development application (145/499/2016) was lodged 6 March 
2016 and provided a description of the proposed use, including: 

• café/restaurant with liquor licence  
• indoor dining for 80 people, with outdoor dining for 20 people 
• opening hours of Friday 4-9pm, Saturday 12pm-12am and Sunday 9am-12am 
• sale of local produce, meals 
• display area for visual art 

• acoustic music. 

A full description of the proposed use is provided as attachment 3 Development 
Application 145/499/2016. 

As with all unauthorised developments of this type, where there is a reasonable prospect 
of approval, council staff endeavoured to work with the owners to enable them to receive 
development approval – this included site meetings and advice on what would be 
required to make the venue suitable for up to 100 patrons (such as toilets, food handling, 
fire and building safety etc).  The Pepper Tree Café continued operations during council’s 
assessment of the application. Development case law in South Australia effectively 
prevents compliance action closing businesses in circumstances with there is a reasonable 
prospect of approval, with the courts requiring councils to assess development 
applications lodged retrospectively. An example of this occurs later in this narrative.  

Furthermore, development approvals cannot be revoked. Additional applications may be 
made by an applicant to vary an existing development approval, which is done by another 
development application. Likewise, council cannot retrospectively apply conditions or 
restrictions on an existing development approval. 

Following numerous interactions with the owners the application was assessed as 
Category 3, requiring notification of surrounding neighbours. No representations were 
received.   
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Council granted Development Plan Consent on 19 May 2016 and full development 
approval on 8 September 2016, with a number of operating conditions – see attachment 
4 Decision Notification 145/499/2016. 

Council received its first recorded complaint on 18 December 2016, from a local resident 
(the resident) whose property is approximately 300m away from the Café. Please see 
attachment 12 (confidential) for the full transcript of this complaint.  

A Development Compliance Officer investigated the complaint, responded to the resident 
on 25 January 2017 and sent a letter to the venue’s owners in February 2017 outlining 
council’s concerns of unauthorised amplified music and requesting that they comply with 
the conditions of their development approval. 

A subsequent complaint was received from the resident in June 2017, advising that 
amplified music continued to be played at the Café. Significant communication and 
investigation by council officers occurred subsequently, including: 

• regular contact with the venue’s owners (who initially denied amplification was 
occurring) 

• regular contact with residents (who informed council of continuing breaches) 
• site visits, both announced and unannounced 
• contact with SAPol and the Environment Protection Authority (EPA) reviewing 

respective responsibilities under legislation 
• escalation of issue within council to senior management 
• confirmation of possible enforcement options available to council 
• review of the Café’s advertising on social media 
• after hours inspections by council’s Authorised Officers, occurring on five occasions 

during July, August and September 2017, with each inspection providing evidence of 
a breach of Condition 5, requiring non-amplified acoustic music and indoor stereo 
music only. 

DA 145/2214/2017 

The venue’s owners lodged a further development application (145/2214/2017) on 16 
August 2017, seeking to vary Condition 5 so that amplified music would be permissible.  
This variation would allow council to condition any approval to include requirements such 
as sound insulation and noise cancellation remedies, and to allow public notification to 
occur. 

The owners continued to host bands with amplified music throughout this period.  This 
led to, in accordance with legal advice received on the matter, the issuing of a notice 
under Section 84 of the Development Act 1993 on 8 September 2017, for repeated 
breaches of a Condition 5 of DA 145/499/2016. A copy of this notice and the covering 
letter is provided in attachment 5. 

The venue owners appealed the notice to the Environment, Resources and Development 
Court (ERD Court).  The ERD Court made orders that permitted the continuation of 
events booked prior to the Notice. Further conferences were held in late 2017, with the 
Court requiring the owners to work with council to achieve development approval of the 
variation application. 

The Council Assessment Panel (CAP) met on 31 May 2018, heard a representor and then 
adjourned its decision to allow the applicant to provide further information. The matter 
returned to the CAP on 12 July 2018 which subsequently granted Development Plan 
consent subject to 11 conditions (refer to attachment 6). These conditions sought to 
reduce any noise impacts on surrounding properties and included: 
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• all music to be played through an in-house noise limiter 
• Friday and Saturday operations only 
• A maximum 100 patrons 
• operations to be contained within the premises 
• specific acoustic measures as submitted by an acoustic engineer. 
 
No appeals were lodged by representors against the decision. 

DA 145/2376/2018 

On 3 October 2018, the venue’s owners lodged a further development application 
(145/2376/2018) seeking to vary their existing approval conditions to: 

1. extend trading hours of cafe/restaurant and entertainment venue (to include trading 
on weekdays, Friday and Saturday daytime, public holidays and Sundays, but with 
limitations on when amplified entertainment may occur); and 

2. provide for outdoor dining (without entertainment and with no increase in the overall 
patron capacity).” 

 

Three representations were received during public notification of the DA, including from 
the resident, however the resident did not attend the CAP meeting to speak further to 
their representation. The application was considered by the CAP at its meeting of 14 
February 2019 with planning consent being granted. Attachment 7 contains the Decision 
Notification Form, with attendant conditions of approval. 

It must be noted that the applicant’s written response to the representors’ concerns, 
included in the agenda of the 14 February 2019 CAP meeting, included material that 
council later considered to be inappropriate as it contained personal information (alleged) 
about the resident. The inappropriate material was written by the applicant about the 
resident and was redacted from the public report shortly (three days) after being 
published.  Prior to this agenda, it was considered (based on state-wide practice and legal 
advice) that an applicant’s response to representations was a public document.  A review 
of this matter (refer to attachment 8) resulted in processes being implemented to ensure 
personal commentary is removed from CAP agendas. 

The CAP resolved to grant planning consent for the variation application and included 
specific conditions relating to the venue’s hours of operation.  

Compliance actions since 2019 

The venue’s owners have now implemented a number of measures designed to restrict 
the volume of noise leaving the venue, including: 

• sound deadening materials on the walls 
• a noise limiter automatically reducing the in-house speaker system when the music 

level increases above 94 dB(A) 
• manual recording of music level measurement at regular intervals 
• sound checks with the band prior to a performance to ensure the band understands 

and can operate within the restrictions 
• the sound restrictions are a requirement of any live performance. 

Council’s officers conducted a series of announced and unannounced noise tests 
throughout the second half of 2019, with the assistance of acoustic engineering firm 
SONUS (refer to attachment 9). All tests found that the sound deadening measures, 
particularly the fixed noise limiter, have succeeded in keeping levels below those required 
by the conditions of developmental approval. At the resident’s boundary, it was found 
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that noise from the venue was not unreasonably interfering with the amenity at this 
location. 

However, when using one of the different methodologies employed to assess levels of 
sound outside music venues, as per the Environment Protection Authority’s Guidelines 
with the title “Music Noise from Indoor Venues and the South Australian Planning System”  
some slightly elevated levels were recorded. The acoustic engineer’s reports conclude: 

‘The level of music on Friday 26 and Saturday 27 July was only just audible and complied 
with all reasonable objective criteria for music with the exception of the “background + 8” 
criteria. The background plus 8 criteria are intended to apply to the design of new venues 
where a venue did not previously exist. 

Based on the testing, it is likely that the music level was not unreasonably interfering with 
the amenity at the measured locations, albeit with the potential to do so if assessed 
against criteria relating to the design of new venues.’ 

Complaint Investigations  

On 24 July 2018, the resident made application to council for an internal review of the 
matter under Section 270 of the Local Government Act 1999.  Council staff, to ensure an 
independent and thorough investigation of the matter, engaged KelledyJones Lawyers to 
undertake the review.  The outcome of this review is provided in attachment 10. The 
review concludes that:  

‘…the Council has acted in an informed and considered manner, in accordance with its 
statutory requirements and pursuant to the Orders of the Court, where relevant.’ 

A second internal review was undertaken by Council in relation to material published in 
the CAP agenda of 14 February 2019, as previously discussed (refer to attachment 8). 

The resident also contacted OmbudsmanSA with no adverse findings identified in regard 
to council’s conduct, process or other matters, with the resident being informed of the 
findings and copies provided to council (refer to confidential attachment 11). 

The resident lodged a claim in the Magistrates Court seeking reimbursement from the 
council for the cost of soundproofing works to the resident’s house purportedly 
undertaken. Council’s insurer refused the claim as requested information was not 
provided (attachment 12). 

 

Parties involved 

Decision making 

Of the parties involved in any decision making in this matter: 

• Council Assessment Panel members 
• Manager Development Services 
• Senior Planning Officers 
• Building Officers 

none have declared a conflict of interest in this matter (a conflict must be declared prior 
to assessment of any development application).  

Other staff 

It was identified through initial compliance work in early 2016 that a member of the 
council’s Economic Development team had been advising the owners during 2015 on 
matters relating to marketing and promotion in local publications. It is unknown if 
development approvals were discussed in these conversations, and no record of the 
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officer’s work on this matter was recorded in Council’s record management system.  The 
officer is no longer employed by the City of Onkaparinga. 

The resident has made note of the fact that an article was included in council’s 
Onkaparinga Magazine in July 2016 promoting the Café. The purpose of this magazine, 
since replaced with the Onkaparinga Now webpage, was to promote council and local 
businesses, and was distributed widely across the City.  At the time of this article, 
development application 145/499/2016 was being assessed, and no complaints had been 
lodged against the property. 

The volunteer end of year celebration in 2019 for the Aldinga Community Centre 
volunteers was funded by council’s Community Centre budget. Our Recognition: Valuing 
Volunteer Improvement procedure provides for activities events each year to recognize 
the valuable contribution volunteers make to our community. 

It must be noted that patronising an establishment for the purchase of food and 
beverages as a public officer or private citizen would not in itself constitute a conflict, nor 
would the purchase of a ticket for an event held at the venue.   

The resident also raised the issue of certain staff accessing personal information of the 
resident for potential misuse.  The Section 270 Internal review (refer to attachment 8) 
confirms that all staff upon employment with council are provided with: 

• A Confidentiality and conflict of interest declaration form which must be signed and 
returned 

• A Disclosure-Conflict of interest form to be completed if the new starter identifies a 
potential conflict of interest. 

Elected Members 

The resident has raised concerns relating to some former Elected Members’ attendance at 
and support for the venue. 

Specifically, a former Elected Member was involved in the business development of the 
Café, as Chair of the Aldinga Bay Business and Tourism Association. Council is not party 
to the business affairs this association had or may have with the owners of Pepper Tree 
Café.  

The former Mayor also attended events at the Café, and it is considered likely that other 
Elected Members have also visited the venue. As is the case with staff, there are no 
instructions or restrictions placed upon members by Council as to which venues are used 
for events or attended in a public or private capacity. 

The attached reviews by the state Ombudsman provide further clarity on this matter 
noting that findings state ‘I consider that an investigation into this matter is unnecessary 
or unjustifiable.’ 
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The Resident 

As detailed above, the resident has contacted council and other regulatory bodies on 

multiple occasions, with concerns of noise, actions of patrons and allegations of staff 

impropriety (refer to attachments 12, 13 and 14). 

Council staff acknowledge that addressing the impacts of the development have taken 

time, which is partly attributed to the statutory processes that must be followed. From 

late 2015 until mid-2018 (a period of approximately 2.5 years), Pepper Tree Café 

operated a live music venue that affected the amenity of the area, causing distress and 

discomfort to some local residents, in particular the resident. 

Council’s Development Compliance Officers and senior management will continue to 

review correspondence from the resident and respond accordingly. 

 

5. Financial implications 

Council has incurred legal costs of approximately $27,000 in resolving this issue and a 
cost of $3740 for a noise assessment report, drawn from the Development Compliance 
operational budget. 

There are no further significant financial impacts resulting from this report.  If additional 
permanent noise monitoring equipment is required and in agreement with the owners of 
the Café, an estimated cost of $6000 will be incurred, drawn from the Development 
Compliance operational budget.  

 

6. Timelines and Deadlines 

A timeline of the compliance history of the Café is contained in attachment 1. 

 

7. Next steps 

Due to the outbreak of COVID-19, and the state’s emergency legislation regulating the 
opening hours of venues, the Pepper Tree Cafe has been closed since 26 March 2020.   

In relation to development approvals, one outstanding matter exists, being the condition 
of the carpark (which requires gravel and identification of vehicle places). Council officers 
have allowed the owners to delay the required minor works to the carpark to ‘prior to the 
reopening of the venue’.  

Council has received a quote of approximately $6000 for permanent noise monitoring 
equipment which could be installed inside the venue. However, this would require the 
agreement of the owners, as council has no legislated power to install this equipment 
without their agreement. Even if this were agreed to, it places onerous resourcing 
requirements on council. 

Upon completion of the carpark, no other matters remain outstanding. The noise-limiter 
currently in the venue place is confirmed to be effectively addressing the decibel level of 
the venue below the specified 94dB(A). 

Any further breaches of conditions would be investigated and if confirmed, appropriate 
enforcement action taken. 
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8. Attachments 

Attachment 1 – Timeline of compliance (1 page) 

Attachment 2 – Food business form (5 pages) 

Attachment 3 – Development application 145/499/2016 (13 pages) 

Attachment 4 – Development 145/499/2016 Decision Notification form (3 pages)  

Attachment 5 – Section 84 letter and Enforcement Notice (5 pages) 

Attachment 6 – Development application 145/2214/2016 Decision Notification form (4 
pages) 

Attachment 7 – Development application 145/2376/2016 Decision Notification form (5 
pages) 

CONFIDENTIAL 

Attachment 8 – Section 270 internal review – CAP agenda (6 pages) 

Attachment 9 – Sonus Noise Assessment Pepper Tree Café (13 pages) 

Attachment 10 – Section 270 internal review – external (19 pages) 

Attachment 11 – OmbudsmanSA correspondence (16 pages) 

Attachment 12 – Civil claim (4 pages) 

Attachment 13 – First complaint from the resident (2 pages) 

Attachment 14 – Sample of complaints (155 pages) 

 

- END OF REPORT –  
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Attachment 1 
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