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Telstra v City of Onkaparinga appeal update 

 
1.  H2 

The Environment, Resources and Development Court has released a memorandum 
intimating its decision in relation to the Telstra v City of Onkaparinga appeal at Sellicks 
Beach. This report investigates appeal options available to Council. 

This is a regular or standard report. 

Director: Terry Sutcliffe, Director City Development 

Report Author: Renée Mitchell, Manager Development Services 

Contact Number: 8384 0584 

Attachments: 1. ERD Court memorandum (22 pages) 

2. Michael Roder SC advice (3 pages) CONFIDENTIAL 

 

 

1. Recommendation(s) 

1.  

a. under the provisions of Section 90(2) of the Local Government Act 1999 
an order be made that the public be excluded from attendance at the 

meeting in order to consider in confidence this item. 

b. the Council is satisfied that it is necessary that the public be excluded to 

enable the Council to consider the report at the meeting on the 

following grounds: 

Section 90(3)(h) legal advice 

Section 90(3)(i) – information relating to actual litigation, or litigation 
that the Council or council committee believes on reasonable grounds 

will take place, involving the council or an employee of the council.  

c. accordingly, on this basis the principle that meetings of the Council 

should be conducted in a place open to the public has been outweighed 

by the need to keep the information or discussion confidential. 

2. That Council not appeal the expected Environment, Resources and 

Development Court decision to the Supreme Court in the matter of Telstra 
Corp Ltd v City of Onkaparinga for a proposed telecommunications facility at 

Sellicks Beach, as the legal advice on the prospects of success are not so high 

as to warrant expending further monies on such an appeal. 

3. That with the matter of the Telstra v City of Onkaparinga appeal update 

having been considered in confidence under Section 90(3)(h) and 90(3)(i) of 
the Local Government Act 1999, an order be made under the provisions of 

Section 91(7)and (9) of the Local Government Act 1999 that the agenda 
report and minutes for the Telstra v City of Onkaparinga appeal update be 

kept confidential until the conclusion of legal proceedings (including any 

appeal actions).  Report Attachment 2 containing legal advice shall remain 
confidential. 

4. That, pursuant to section 91(9)(a) of the Local Government Act 1999, Council 
delegates the duty to conduct an annual review of the confidentiality order 

to the Chief Executive Officer, or their sub-delegate. 
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5. That, pursuant to section 91(9)(c) of the Local Government Act 1999, Council 
delegates the power to revoke the confidentiality order to the Chief 

Executive Officer, or their sub-delegate. 

 

2. Background  

On 17 April 2013, Commissioner Green of the Environment, Resources and 
Development Court (ERD Court), issued a memorandum to the parties, intimating 
that the Court will uphold Telstra’s appeal and reverse the decision of the Council 
(by the Development Assessment Panel) to refuse development plan consent to a 
proposed telecommunications facility at Sellicks Beach. A copy of the memorandum, 
including background to the appeal and details of the proposal, is contained in 
Attachment 1. The judgement proper has not been issued at the time of writing the 
report. 

At its meeting of 30 April 2013, the Council heard a deputation from Mr Gene 
Canala in relation to the ERD Court memorandum. Mr Canala requested that Council 
investigate its options in further appealing the matter to the Supreme Court. 

In response to this deputation, the Council resolved: 

That a report comes to Council as soon as possible that canvasses appeal options 
regarding the outcomes of the legal proceedings in relation to the application by 
Telstra for the installation of a telecommunications tower within Sellicks Beach. 

This report addresses this resolution. 

 

3. Financial Implications 

The total legal fees to date for the ERD Court planning appeal are $58,760.44 plus 
GST. The expert planning consultant fees for the appeal are $28,600 plus GST. 

The following Council staff appeared as expert witnesses in the appeal, with their 
costs being absorbed as part of the operating budget: 

 Andrew Thomas, Work Group Coordinator – Water Resources 

 Corna Kotze, Property Services Officer 

 Matthew Paetz, Principal Development Policy Planner. 

Michael Roder’s (barrister) costs to date are about $2,000 plus GST. 

Mr Roder SC estimates that his costs for an appeal to the Supreme Court would be 
approximately $20,000. 

Mr Roder’s fees in preparing to lodge an appeal in the Supreme Court would cost 
$4,000 to $5,000, including the Court filing fee of $2,196. If Council were to lodge 
an appeal to preserve its decision, and then withdraws the appeal, there is a 
presumption that it should pay Telstra’s reasonable costs incurred in receiving and 
considering the notice appeal. A contingency costs payout for an appeal which is 
withdrawn should be allowed. To this would be added another $3,500 in transcript 
fees, filing fees and copying together with solicitor time. 

The total costs therefore for an appeal to the Supreme Court is estimated at about 
$30,000 to $35,000. 
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The Supreme Court is a costs jurisdiction, meaning that if Council were to lose an 
appeal, the Court would order that it pay Telstra’s costs (generally agreed to be 
about 65% of its legal costs). 

 

4. Risk and Opportunity 

 

Key risks Risk details and analysis 

Socio political risk of not 
lodging an appeal in the 
Supreme Court 

The decision of the ERD Court remains unaltered 
and Telstra constructs the approved mobile phone 
tower at Sellicks Beach. Residents opposed to the 
tower may question the rationale for Council’s 
decision. This would be addressed upon release 
of the report from confidentiality. 

Procedural and financial 
risks of lodging an appeal in 
the Supreme Court 

The decision of the ERD Court is challenged. 

Should Council win the appeal, Telstra will be 
liable to pay our costs. Telstra may decide not to 
challenge the decision and the tower is not 
constructed. Telstra may appeal the decision 
further (to either the Full Bench of the Supreme 
Court or the High Court), with Council needing to 
decide if it wishes to defend the matter further. 
Further funds would need to be expended to 
defend any appeal. 

Should Council lose the appeal, Council will be 
liable for Telstra’s costs, and would also then 
need to consider whether to further appeal the 
matter. 

 

 

5. Discussion 

An appeal to the Supreme Court can only be upon errors of law, not the merits of 
the proposal. 

An appeal can be lodged to preserve the Council’s position and maintain our ability 
to appeal. The initial appeal need not contain all of the necessary grounds of 
appeal, however it would be preferable that it did at least insofar as they raise 
questions of fact. That is because permission is necessary to appeal upon those 
grounds and it is always preferable to have an application for such permission 
lodged within the relevant timeframes. 

An appeal to the Supreme Court must be lodged within 21 days of the date of the 
ERD Court decision. However, if Council lodges an appeal to preserve its position 
and then withdraws the appeal, there is a presumption that it should pay Telstra’s 
reasonable costs. The amount of costs can be minimised to an extent by pre-
warning Telstra that the Council is simply preserving its rights, but Telstra will not 
stand for being delayed for very long. 

Mr Roder’s preliminary advice is contained in Attachment 2. Although he considers 
that the DAC v 3GIS decision has significant difficulties and should be reconsidered 
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(and preferably overturned), doing so will be difficult and, even if that occurs, 
reversing the ERD Court’s decision about the Sellicks Beach tower will be even 
harder. Mr Roder believes that the Council has a less than even (ie less than 50%) 
chance of winning an appeal. 

To overturn DAC v 3GIS, we would have to go at least to a three member Full Court 
of the Supreme Court. A five-judge Full Court should put the issue beyond any 
future dispute unless one of the parties wishes to appeal to the High Court. 
However, convening a five-member Full Court is at the discretion of the Chief 
Justice. 

Mr Roder believes that at best, the Supreme Court would remit the matter back to 
the ERD Court to reconsider the matter and that the decision would likely be the 
same (that is, that approval is granted for the tower). 

Special leave must be sought to appeal to the High Court. Usually such appeals are 
concerned with errors of law made by the Supreme Court. The High Court rarely 
grants leave to appeal unless there is an important principle of law to be 
determined. That said, telecommunications towers are contentious nationally, and 
that may be a factor that weighs in favour of a grant of special leave. In 2006, the 
High Court heard (and allowed) an appeal by Hutchison 3G Australia Pty Ltd in 
relation to whether facilities on Stobie poles were low impact facilities and/or 
otherwise required development approval (this is discussed further in the report). 

Our solicitors have advised that it is unlikely that either party would apply for special 
leave and even less likely that special leave would be obtained. 

Telstra v City of Onkaparinga and Snailham 

Further to this, another appeal was completed in March in the ERD Court against 
Telstra, this time in relation to a proposed tower at Aldinga Beach (that was refused 
by the Development Assessment Panel). Commissioner Green also presided over 
this appeal. The legal fees expended on this appeal are $35,346 plus GST. The 
expert landscape architect’s fees are $11,015 plus GST and the expert planning 
consultant’s fees are $3,990 plus GST. Council also presented Corna Kotze, Property 
Services Officer, as an expert witness. 

David Snailham, resident, presented six lay witnesses in this appeal.  

Our solicitors have advised that it is likely the Court will uphold Telstra’s appeal and 
planning consent will be granted for the proposed tower. 

A total of $50,351 has been expended in relation to this appeal. Should the outcome 
not be favourable for us, an appeal to the Supreme Court would be similar in cost to 
the appeal currently being considered. 

Request for support from other councils 

In 2004, the City of Mitcham sought a declaration from the Supreme Court that the 
practice by ETSA of ‘swapping out’ existing Stobie poles with larger poles to 
accommodate low impact telecommunications facilities erected by Hutchison 
Communications constituted development under the Development Act and should 
be the subject of a development application. 

The City of Mitcham requested financial support from each metropolitan council to 
assist with its expected legal costs. 

Mitcham Council received a favourable Full Court judgement from the Supreme 
Court in 2005, which was subsequently appealed by Hutchison to the High Court. 
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The City of Mitcham again requested financial support to assist with its expected 
legal costs. At its meeting of 4 October 2005, Council considered the City of 
Mitcham’s request for financial assistance in the High Court and agreed to pay 
$14,634.00 to the City of Mitcham should it lose its appeal and be required to pay 
Hutchison’s costs. 

The High Court overturned the decision of the Supreme Court and found that the 
swapping out of Stobie poles to accommodate low impact mobile antennas is not 
subject to a development consent process. 

The City of Mitcham was therefore required to pay Hutchison’s costs and we paid 
our promised contribution accordingly. 

This approach may be an option for Council to pursue should it decide to appeal the 
matter to the Supreme Court. There is no guarantee that any Councils would 
contribute to such a request, but given the importance of a potential favourable 
decision in the Supreme Court to all South Australian Councils, such a request may 
be appropriate. 

Conclusion 

To date, $87,360 has been expended in defending the Council’s (Development 
Assessment Panel’s) decision in the ERD Court. Expending a further $30,000 to 
$35,000 in a Supreme Court appeal that has a less than a 50% prospect of success 
may not be the most appropriate use of resources. It is therefore recommended 
that no appeal be lodged in the Supreme Court. 

However, should Council wish to pursue an appeal, the following resolution options 
are appropriate in lieu of Recommendation 2: 

 That Council appeal the expected Environment, Resources and Development 
Court decision to the Supreme Court in the matter of Telstra Corp Ltd v City of 
Onkaparinga for a proposed telecommunications facility at Sellicks Beach. 

 That Council appeal the expected Environment, Resources and Development 
Court decision to the Supreme Court in the matter of Telstra Corp Ltd v City of 
Onkaparinga for a proposed telecommunications facility at Sellicks Beach, and 
that financial support for the appeal be requested from all metropolitan 
Adelaide Councils. 
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Attachment 1
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