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11.1 Confidential Report – Enforcement Issues 

This report discusses the legal advice received in relation to the enforcement of 

dust issues through the development assessment process. 

This is an update on a previously reported project, concept or issue. 

General Manager: Terry Sutcliffe, General Manager City Development 

Report Author: Renée Mitchell, Manager Development Services 

 (renmit@onkaparinga.sa.gov.au) 

Contact Number: 8384 0584 

File Reference:  

Attachments: 1. Legal advice from Norman Waterhouse (8 pages) 

 

1 Executive Summary 

1.1 Topic 

This report discusses the legal advice received in relation to the enforcement of 

dust issues through the development assessment and compliance process. 

1.2 Context 

This report augments the advice contained in the previous Item 7.12 in this 

Council agenda, entitled Update Report – Dust from Development Sites – 

Aldinga Beach. 

1.3 Suggested Outcome 

This information is presented as a confidential item as the content of the legal 

advice may compromise current enforcement action initiated by Council in 

relation to dust issues at Aldinga Beach. 

That Council note the report. 

2 Recommendation(s) 

1. That 

a. under the provisions of Section 90(2) of the Local Government 

Act 1999 an order be made that the public be excluded from 

attendance at the meeting in order to consider in confidence 

this item. 

b. the Council is satisfied that it is necessary that the public be 

excluded to enable the Council to consider  the  report at the 

meeting on the following grounds: 

(h) legal advice; 
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c. That accordingly, on this basis the principle that meetings of 

the Council should be conducted in a place open to the public 

has been outweighed by the need to keep the information or 

discussion confidential. 

2. That Council note the report and legal opinion received in relation to 

enforcement options for control of dust on development sites. 

3. That in noting the legal advice received, Council acknowledges the 

potential for challenge to Council’s process under the Development 

Act to impose conditions relating to dust control on development 

sites, and other environmental nuisance/harm issues related to 

development activities. 

4. That Council note the discussions initiated with the Environment 

Protection Authority regarding limited delegation of powers to 

Council under the Environment Protection Act,  with update reports 

to Council on the progress of discussions being reported via Weekly 

News and/or the Council agenda as appropriate. 

5. That an order be made under the provisions of Section 91(7) and (9) 

of the Local Government Act 1999 that the abovementioned 

document (or part of such document) including the minutes and the 

report of the Council relating to discussion of the subject matter of 

that document, having been dealt with on a confidential basis under 

Section 90 of the Act, should be kept confidential on the grounds of 

information contained in 90(3)(h) for review after 12 months. 

Key Factors 

3 Discussion 

Legal advice has been sought in relation to the imposition of a standard 

condition on development approvals, in accordance with Council’s resolution 

of 22 January 2008. This legal advice is contained in Attachment 1. 

In summary, this advice concludes that: 

 It is arguable that the imposition of a condition that seeks to minimise dust 

nuisance arising from land that is being divided is invalid in that such a 

condition does not have a ‘proper planning purpose’, and is imposed for the 

‘ulterior purpose’ of securing compliance with other legislation, namely the 

Environment Protection Act 1993. 

 The Development Plan policies should be strengthened through a 

Development Plan Amendment if the Council wishes to use the planning 

control process to prevent or minimise dust. 
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 Entering into a Land Management Agreement to impose specific 

obligations on owners/developers to minimise or prevent dust nuisance 

from arising is a good way of making such a commitment from a developer 

enforceable, but requires the initial agreement of the land owner. 

 Lobbying the State Government to increase local government authorities’ 

powers in the control of dust nuisance and seeking more support and 

assistance from the Environment Protection Authority is appropriate. 

 Council might consider the instigation of education programs to educate 

developers and builders about dust minimisation. 

 Options are available under the Environment Protection Act for Council to 

exercise powers under that Act to control dust and other development site 

management issues. 

We will continue to impose a standard condition relating to dust and 

environmental nuisance control to development authorisations as required. To 

date, Council has not been challenged on the validity of this condition by any 

developer. However, we will look to strengthen the Development Plan’s 

policies in relation to dust control by including specific principles in the 

Environment PAR. 

The use of Land Management Agreements in the control of dust is potentially 

costly (for the developer) and onerous for Council in ensuring its enforcement. 

However, the proactive nature of such an Agreement may be more efficient for 

Council in the long run. The enforcement of LMAs occurs in the Environment 

Resources and Development Court, but does not require the issuing of notices 

and then taking action when a further breach has occurred, thereby potentially 

making the enforcement process quicker. 

We are also putting together a package of information to be sent with 

development approvals for larger subdivisions and housing development, to 

include information and pamphlets on KESAB’s Clean Site program, 

Environment Protection Act obligations and so on. 

The Public and Environmental Health Act 1987 is potentially another tool for 

enforcement. If we were to issue a notice under this legislation, an expiation 

fee of $300 applies should a further breach of that notice occur. However, as 

this process is the same as that under the Development Act and the expiation is 

less than the $750 expiation under the Development Act, there is no real 

advantage in using this enforcement tool. 

We have also initiated discussion with the Environment Protection Authority 

(the EPA) regarding the option of limited delegation of powers to Council 

under the Environment Protection Act. Legal advice is that “Council should 

carefully consider the resourcing implications of opting in to act under this 

regime” (ie Section 18A of the Environment Protection Act). 
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The basis of any limited delegation must be that it supports the exercise of our 

current core role – development compliance – rather than adding to our roles 

and responsibilities by taking on roles and functions currently the responsibility 

of the EPA. 

The legal advice raises a fundamental issue for Council to consider: whether it 

should take any role in the enforcement of dust emanating from development 

activities, or refer these issues to the EPA. 

From a legal perspective, and the perspective of the core roles of Council and 

the Environment Protection Authority under relevant legislation, there is a 

strong argument for Council not to continue a role in enforcing and managing 

environmental impacts arising from development activities. 

However, it must be recognised that such an approach does not address the 

impacts experienced by our community arising from development activities. 

The EPA has not demonstrated a willingness to engage in development-related 

enforcement activities in the past. The Authority also does not have locally-

based resources to enable prompt responses to these issues. Noting the cautions 

contained in the legal advice, an option to address this issue is to pursue limited 

delegations to Council under the Environment Protection Act.  
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