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Elected Member Code of Conduct – clarification of Ombudsman’s findings 
H2 

This is a regular or standard report. 

Director: Alison Hancock, Director People, Governance and Regulatory 
Services 

Report Author: Andrea Sargent, Manager Risk and Compliance 

Contact Number: 8384 0507 

Attachments: 1. Clarification email from Ombudsman SA dated 11 August 

2014 (3 pages) 

 

 

1. Purpose 

This report provides further information regarding the Elected Member Code of 
Conduct matter tabled for Council’s consideration on 5 August 2014 at item 9.8 in 
relation to the findings of the Ombudsman relating to Cr Bray. 

 

2. Recommendation 
 

That Council note the clarification provided by the Acting Deputy 
Ombudsman dated 11 August 2014 which relates to the report of the 
Ombudsman dated 30 June 2014 into a Code of Conduct breach by Cr Bray 
as further information to the item tabled to the Council on 5 August 2014 at 
item 9.8. 

 

3. Background 

The Council considered a report at item 9.8 at its meeting of 5 August 2014 in 
relation to the findings by the Ombudsman regarding a report to their office 
relating to a matter under Part 3 of the Code of Conduct for Council Members. 

The report containing the outcomes of the Ombudsman’s findings was tabled for 
Council’s consideration in accordance with the Code of Conduct for Council 
Members at a public meeting within two ordinary meetings from which the Report 
was received by the Council. 

The Report and its findings  resulted in considerable discussion and debate in the 
chamber arising from the interpretation of the Opinion section of the 
Ombudsman’s report to the extent that it became clear from that debate that the 
interpretation varied between Elected Members.  

A copy of the clarification email from the Office of the Ombudsman was emailed 
to Elected Members on 22 August 2014 for information. 

Clarification by the Office of the Ombudsman 

On Wednesday 6 August, the administration contacted the Acting Deputy 
Ombudsman in the Office of the Ombudsman via email (attachment 1) in an 
attempt to address the issues and concerns raised by Elected Members during 
the discussion of item 9.8 in the Council meeting of 5 August 2014.  

It was highlighted to the Office of the Ombudsman that there had been 
significant debate the previous evening in relation to the intent arising from the 
Opinion section of the Ombudsman’s Report. There was confusion in connection 
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with the wording of the Ombudsman’s report and in particular the Opinion 
section and, as a result, how the Council was required to give effect to the report 
findings. A copy of the draft minutes of the Council meeting were provided to the 
Office of the Ombudsman to comment on whether the findings were correctly 
interpreted by the Council via resolution. It was explained that given there was a 
clear need to deal with the Ombudsman’s report on 5 August 2014, i.e. the 
second meeting of Council following the publishing of the Ombudsman’s Report 
concerning a breach of Part 3 by Cr Bray, there was no discretion available to 
defer the matter to obtain clarification of the wording used in the Ombudsman’s 
Report. 

The Ombudsman clarified via email dated 11 August 2014, the wording used in 
the Opinion section of the 30 June Report that they did not make any formal 
recommendations that the Council take any action. This linkage between the 
finding of the breach and the absence of clear recommendations led to much of 
the discussion in the Chamber on 5 August 2014 given the abstract nature of 
these two elements.   

In the clarification, the Ombudsman indicated that Cr Bray should arrange 
attendance at Code of Conduct training. The main effect of this attendance of 
training would appear to relate to any future conduct matters of Cr Bray, should 
they arise. The Ombudsman has indicated an expectation that any further 
breaches by Cr Bray would lead to a formal sanction. This may provide a 
rationale for the commentary in relation to training in two ways:  

 First, without training it could be argued that Cr Bray may be more likely 
to breach the code of conduct. Given that Cr Bray is unlikely to get 
“another free strike”; he has the potential to increase his risk of a formal 
sanction, should he not attend training.  

 

 Second, it is likely that the Ombudsman would give some consideration to 
a failure to undertake training (which now implicitly contains a failure to 
follow a suggestion of the Office of the Ombudsman) as an aggravating 
fact. Accordingly, if Cr Bray does not undertake training it is foreseeable 
that any penalty imposed on him (if the circumstances ever arose), would 
be greater than if he had conducted the training. 

Accordingly, although there is no strict obligation to do the training (despite the 
finding that Cr Bray breached the Code of Conduct), it is arguable that Cr Bray 
increases both his risk of sanctions, and the seriousness of the sanctions should 
he fail to do so.  The Ombudsman has not given a direction for Council to amend 
its resolution of 5 August 2014 and therefore it could be implied from this that 
the Council has, by virtue, given effect to the sentiment expressed in the 
Ombudsman’s Report concerning a breach of Part 3 of the Code of Conduct for 
Council Members by Cr Bray. 

With regard to the issue of payment for training, it should be noted that we have 
arranged for the training to be provided to Cr Bray (should he choose to 
participate in the training) by our legal providers who will conduct the training 
free of charge to the organisation (and Cr Bray) under our existing retainer 
agreement.   Therefore the realisation of payment for training, as per the current 
Council resolution, will not eventuate. 

The Office of the Ombudsman has now clarified that the recommendation for Cr 
Bray to take on training, is not a formal requirement. Accordingly, the Council 
cannot refer Cr Bray to the District Court, should he not undertake training. 
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Rather, should Cr Bray fail to undertake training, it is likely that this will reflect on 
him unfavourably, should he commit a future breach of the Code of Conduct for 
Council Members.  

 

4. Financial Implications 

Arising from the discussion in the Chamber for Item 9.8 (5 August 2014), 
consideration was given to the financial responsibility for any resulting training 
requirements.   

As noted above, we have been able to obtain external training by Council’s legal 
advisors under an existing retainer agreement which will be provided free of 
charge to the Council for this specific purpose should Cr Bray elect to attend 
training. 
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Attachment 1 

 

From: Strickland, Emily (OMB) [mailto:Strickland.Emily@ombudsman.sa.gov.au]  

Sent: Monday, 11 August 2014 5:50 PM 
To: Alison Hancock 

Subject: RE: Matter 2014/03477 - Code of Conduct Cr Martin Bray 

 

Dear Ms Hancock, 

 

I have discussed the resolutions with Ms Megan Philpot, the Acting Ombudsman, 
and make the following comments: 

 

 Clause 2(a) of Item 9.8 reflects the Ombudsman’s finding that Cr Bray breached 
clause 3.3 of the Code of Conduct 

 The Ombudsman did not make any formal recommendations for the council to 
take any action against Cr Bray 

 Thus, the Ombudsman did not strictly ‘determine’ the content of clauses 2 (b) and 
2 (c) of Item 9.8; rather the Ombudsman commented to the effect that 

b. that Cr Martin Bray should arrange attendance at a Code of Conduct for 
Council Members training session. 

c. that it was the Ombudsman’s expectation that any future breach of the 
code by Cr Bray will result in a formal sanction. 

 Note that 2(c) was expressed as an expectation that a future breach will result in a 
formal sanction. 
 

Please do not hesitate to call me or, in my absence, Ms Philpot, if you have any 
further queries. Please note that I do not work Tuesdays. 

 

Yours sincerely 

 

 

Emily Strickland | Acting Deputy Ombudsman 

Ombudsman SA 

Level 5 East, 50 Grenfell St, Adelaide SA 5000 

T 08 8226 8699 | F 08 8226 8602 | Toll free 1800 182 150 | E strickland.emily@ombudsman.sa.gov.au 

 

 

Ombudsman disclaimer 

The information in this email is confidential. It is intended solely for the addressee.  

Any unauthorised disclosure of the contents of this email by the addressee or another person who gains access to this email, 
may be an offence under section 26 of the Ombudsman Act 1972. 

 

 

 

mailto:strickland.emily@ombudsman.sa.gov.au
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From: Alison Hancock [mailto:Alihan@onkaparinga.sa.gov.au]  
Sent: Wednesday, 6 August 2014 6:06 PM 

To: Strickland, Emily (OMB) 
Subject: Matter 2014/03477 - Code of Conduct Cr Martin Bray 

 

Dear Ms Strickland 

  

At its meeting held yesterday, 5 August 2014 the Council tabled the final report 
(with approved redactions) on the matter of the Code of Conduct relating to Cr 
Martin Bray (matter 2014/03477).  A full copy of the report was also tabled for 
the Council’s consideration as a confidential item as agreed with your office. 

  

There was significant debate and discussion in the Chamber in relation to the 
intent arising from the Opinion section of the Ombudsman’s Report and how the 
findings should be implemented by the Council via resolution.  Given this level of 
debate and subsequent questions arising from an Elected Member today, I wish 
to bring this matter to your attention. 

  

It became clear that the construction of the Opinion section within the Report 
together with its relationship to mandatory Code of Conduct caused confusion as 
to the relevant resolutions that the Council should make as the findings were 
interpreted differently (in varying degrees) by a number of the Elected 
Members.  Given that the Council was required to deal with the matter (as it was 
the second ordinary meeting), resolutions were made and carried by the Council 
in relation to this item.  A copy of the draft minutes relating to this item are 
attached for your information. 

  

I wish to request that your office provide the Council with support in this matter 
including whether the resolutions passed by Council have given the proper effect 
to, and are consistent with, the findings expressed within the Ombudsman’s 
report dated 24 June 2014 regarding the Code of Conduct matter relating to Cr 
Martin Bray, in particular the Opinion provisions of that report. 

  

Please contact me if you wish to discuss or if preferable for us to meet to discuss 
this matter. 

Regards 

Alison Hancock 
Director 

People, Governance and Regulatory Services 

City of Onkaparinga 

Noarlunga Centre   SA   5168 
(08) 8301 7282 
(08) 8384 0713 

mailto:[mailto:Alihan@onkaparinga.sa.gov.au]
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  0424 037 039  
alihan@onkaparinga.sa.gov.au 

  

Executive Assistant: Wendy Goulding – 08 8384 0507  wengou@onkaparinga.sa.gov.au 

  

www.onkaparingacity.com  

  

 

  

 

  

  

This email message, including any attachments, may contain information that is 

confidential or legally protected. If you have received it in error, you are not 

authorised to copy, distribute or share the message or attachments with anyone or 

rely on the information in any way and we ask you to please return it to the sender 

immediately. We can not guarantee that this email is error or virus free and please 

note that its contents may not necessarily represent the views of the City of 

Onkaparinga.  
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